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1. This is a supply agreement wherein a seller undertakes to:

· implement land-use change or conservation measures associated with enhancing biodiversity, or 

· enhancing / maintaining biodiversity. 

2. This agreement and related documents have been prepared jointly by CARE with funding from the Richard and Rhoda Goldman Foundation, ICRAF and the Katoomba Group.

3. This agreement should be read with reference to Drafting Note BSA2.
4. Warning: This precedent agreement is a general working draft which will require adaptation according to local circumstances and law. Property, contract and other laws vary depending on the local jurisdiction and it will be necessary to adapt the terms of this agreement into a final contract with the assistance of local counsel. This will ensure that the final agreement complies with local regulations and may be enforced in the local jurisdiction. No liability is accepted for any claims which may arise through use of this precedent agreement which is intended as a guide to highlight the key issues that should be considered in PES transactions.

 Delete this cover sheet when amending the template agreement.
	Draft xxx

	Dated

	BUYER 

and

SELLER 

	BIODIVERSITY SUPPLY AGREEMENT

relating to the implementation of [land-use change] [/] [conservation measures] [leading to enhanced] [biodiversity]



This agreement (“this Agreement”) is made on [●] [●] 200[●]
between
(1) [●] (the “Buyer”) with registered office at [●] and
(2) [●] (the “Seller”) [with identification number [●]]. 
Whereas:

A. The Seller agrees to [implement and maintain Conservation Measures (as defined below)] [/] [supply Biodiversity Services (as defined below)] and assume the obligations imposed on the Seller under this Agreement;

B. [The Buyer agrees to make payment to the Seller and assume the obligations imposed on the Buyer under this Agreement;]
C. [Insert other recitals as appropriate.]
It is agreed as follows:

1 Definitions
[“Area Conservation Plan” means the plan included at Schedule 1 to this Agreement;]
[“Biodiversity Services” means those services specified at Schedule 1;]
[“Conservation Measures” means those [soil conservation measures] [/] [forest conservation measures] [/] [land-use changes] required under the Area Conservation Plan] and detailed at Schedule 2;] 
[“Cultivated Land” means any land currently within agricultural production or within agricultural production within any of the last [●] years;]
 “Dispute Resolution Committee” means [●] established for the purposes of dispute resolution;

 “Monitoring Requirements” means the monitoring requirements for the [implementation of Conservation Measures] [/] [supply of Biodiversity Services] set out in Schedule 7; 
 “Payment” means those [monies set out under the Payment Schedule] [/] [goods and services referred to at Schedule 4] [/] [vouchers in a cash value for the supply of goods and services referred to at Schedule 4];

“Payment Schedule” means the schedule of payments set out at Schedule 3;

“Seller’s Land” means all those areas [under the ownership of the Seller or for which the Seller is able to exercise control sufficient for the purposes of this Agreement] [/] [falling within the boundaries identified within Schedule 6];
 “Seller’s Warranties” means the warranties and representations given by the Seller pursuant to Clause 6 and Schedule 5.
2 Seller Obligations
2.1 The Seller agrees to [implement Soil Conservation Measures in accordance with the Area Conservation Plan] [/] [supply Biodiversity Services to a level specified at Schedule 1].
3 Buyer Obligations

The Buyer agrees to:
3.1 [Procure for the Seller raw materials in sufficient quantities necessary to [implement the Conservation Measures] [/] [supply Biodiversity Services].]
3.2 Provide Payment to the Seller in accordance with the Payment Schedule and subject to Clause 4 (“Payment Conditions”).

4 Payment Conditions
4.1 Payment will be made by the Buyer to the Seller in accordance with the Payment Schedule (“Schedule 3”) and pro rata to the Seller’s Land for which [the Conservation Measures are implemented and maintained] [/] [Biodiversity Services are supplied].
4.2 [Subject to any payments due[ following execution of this Agreement] in accordance with the Payment Schedule,] Payment will be made by the Buyer to the Seller once the Buyer or authorised representative of the Buyer has verified [Conservation Measures are implemented and maintained] [/] [Biodiversity Services are supplied] in accordance with the Monitoring Requirements [and to the reasonable satisfaction of the Buyer] and in accordance with Clause 5 (“Verification”).
4.3 [Payment will [not] be made in respect of land on which Conservation Measures or other sustainable land management practices are currently practised.]
4.4 [All Cultivated Land under the control or ownership of the Seller is eligible for [implementation of Conservation Measures] [/] supply of Biodiversity Services] under the terms of this Agreement.]
4.5 Payment will only be provided for land holdings of [minimum ha[●] [and maximum ha[●]] in respect of which the Seller [implements the Conservation Measures] [/] [supplies Biodiversity Services].
4.6 [Sellers can exchange Payment for such goods and services as are listed at Schedule 4 or may subsequently be agreed by the Buyer and Seller subject to their availability and the desire of third party contractors to supply such goods and services.]
4.7 [In the event failure to [implement the Conservation Measures] [/] [supply the Biodiversity Services] is caused by late delivery or non-delivery of tree seedlings in accordance with Clause 3.1, the Buyer will pay to the seller a sum of  [●].]
5 Verification

5.1 Verifications will take place according to the following timetable:

5.1.1 [verification time 1;]

5.1.2 [verification time 2;]

5.1.3 [add as required.]

5.2 The Seller or an authorised representative of the Seller will accompany the Buyer or an authorised representative of the Buyer in verifying whether [Conservation Measures are implemented and maintained] [/] [Biodiversity Services are supplied] in accordance with the terms of this Agreement.  
5.3 The reasonable costs of verification will be met by the [Buyer] [/] [Seller].
6 Seller’s Warranties
6.1 The Seller warrants and represents to the Buyer that the statements set out in Schedule 5 are true and accurate and shall alert the Buyer where such statements cease to be true and accurate.
7 [Dispute Resolution

7.1 In the event there is any dispute in respect of the terms of this Agreement between Buyer and Seller, this dispute shall be referred for adjudication by the Dispute Resolution Committee, the decision of which shall be binding upon both the Buyer and the Seller.]
8 Term

8.1 This Agreement will expire on [●].

8.2 [Subject to the wishes of both Buyer and Seller, a new agreement will be executed on [●] for continued [implementation and/or maintenance of Conservation Measures [/] [Watershed Service provision] and for payment at a level to be negotiated between the Buyer and Seller.]
8.3 [In the event Buyer or Seller wish to terminate this Agreement prior to its expiration, the party wishing to terminate is to contact the other party and termination will proceed as follows:

8.3.1 [If termination is requested by the Seller, then the Buyer is exempted from all future Payments.] 

8.3.2 [If termination is requested by the Buyer, then the Buyer shall deliver the current value of all future Payments at the time of termination.]

9 Variation
No variation of this Agreement shall be effective unless in writing and signed by or on behalf of each of the Buyer and Seller.

10 [Novation

The Seller agrees that upon the request of the Buyer, this Agreement may be novated.] 
9 [Force Majeure
9.1 Neither Buyer nor Seller shall be liable for any failure to perform its obligations where such failure is as a result of acts of nature (including fire, flood, earthquake, storm, hurricane or other natural disaster), war, invasion, act of foreign enemies, hostilities (whether war is declared or not), civil war, rebellion, revolution, insurrection, military or usurped power or confiscation, terrorist activities, nationalisation, government sanction, blockage, embargo, labour dispute, strike, lockout or interruption or failure of electricity.

9.2 Either Buyer or Seller asserting force majeure as an excuse shall have the burden of proving that reasonable steps were taken (under the circumstances) to minimise delay or damages caused by foreseeable events, that all non-excused obligations were substantially fulfilled, and that the other party was timely notified of the likelihood or actual occurrence which would justify such as assertion, so that other prudent precautions could be contemplated.] 

In witness whereof this Agreement has been duly executed. 
	
	
	

	Authorised Buyer Signatories
	
	Authorised Seller Signatories


Schedule 1

 [Conservation Plan] [/] [Biodiversity Services] 
[Schedule 2

Conservation Measures]

Schedule 3
Payment Schedule

[Example: Delete or amend as appropriate]
	
	Date
	USD / ha

	First payment
	Execution of this Agreement
	5

	Second Payment
	1 June
	10

	Third Payment
	1 December
	15


[Schedule 4
Payment-in-Kind]
Schedule 5
Warranties given by the Seller under Clause 6.1
[Example only: amend as appropriate]

1. The Seller owns more that 1 ha of land.

2. [Additional as appropriate]

[Schedule 6
Seller’s Land]
Schedule 7
Monitoring Requirements
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